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 IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Sri A. K. Borah, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 

 

MAC CASE NO. 18(I) / 2015 

 Shri Baneswar Konch, 
 Son of Late  Abhiram Konch, 
 R/O Vill. Patia Pukhuri, 
 P.O. Ghatua 
 P.S. Thelamara, 
 Dist. Sonitpur, Assam..........................Claimant.  
 
   -Versus- 
 

1. Md. Jakir Hussain, 
Son of  Md. Nabir Hussain, 
R/O  Vill. Kamar Chuburi, 
P.S.- Thelamara, 
Dist. Sonitpur, Assam, 
 

2. Md. Basiruddin, 
Son of  Mohammad Ali, 
R/O Vill. Oubari 
P.O. &  P.S. Thelamara, 
Dist. Sonitpur, Assam, 
 

3. Branch Manager,  
United  India Insurance  Co. Ltd., 
Tezpur  Branch,  
Dist. Sonitpur, Assam..........................   ......Opp. parties. 

 

ADVOCATE WHO APPEARS 

 

For the claimant   :- Mr, Biraj Nath, Advocate.  

For the O.P. No. 1 & 2 :- Mr. I. Ansari, Advocate. 

For the O.P .  3   :- Mr. S.K. Singh, Advocate. 

Date of Argument   :-17.05.2016 
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Date of Judgment   :-18-05-2016 

 

    J U D G E M E N T 

 

  This is a petition filed u/s 166 of MV Act. 

 

Brief facts of the case is that – 

 

  On 06.12.2013 at about 02-30 P.M. the claimant  was going 

to Thelamara riding his own bicycle .  When he reached at No. 2 Patia 

Pukhuri  on NH-52  he was knocked by the offending vehicle ( C.B. 

Unicorn Dazzler Motor cycle ) bearing registration No. AS-12H/0789 which 

was  driven by  driver in  rash and negligent manner endangering to 

human life. As a result of such knocking down the claimant fell down  with 

the bicycle and  he sustained  multiple  grievous injuries to his whole body 

particularly right angle  . As a result of  the said accident the bicycle was 

completely  damaged. The offending bike was owned by one Md. 

Basiruddin and the said motor cycle  was insured  the United India 

Insurance Co. Ltd. , Tezpur  Branch vide policy No. 

130781/31/13/01/00000470 valid from 18.05.2013 to 17.05.2014.  

Immediately after the accident he was shifted to KCH, Tezpur wherefrom  

he was referred to  Tezpur Skylark Hospital for better treatment . Prior to 

the said accident the claimant was a sound health and mind and he is  the 

only earring member of the family . The claimant has not recovered as yet 

and his treatment still going on. Hence, he filed this claim petition for 

compensation of Rs. 1,07,000/- . 

 

  All the O.Ps. contest the case by filing WS. 

 

  The WS filed by O.P. 1 and 2 contesting and controverting 

all the averment made in the claim petition inter-alia stating that the claim 
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petition is not at all maintainable and tenable against the answering O.P. , 

there is no case of action , the claim is bad for concealment and 

suppression of actual material facts, and mis-joinder of necessary parties. 

The answering O.Ps. further submitted that the amount of compensation 

claimed by the claimant is too excessive, unbelievable, unreasonable as 

not categorically mentioned.  However, the motor cycle No. AS-12H/0789 

which was driven by the answering O.P. No. 1  with a valid driving licence 

valid up to 19.03.2015.  The said vehicle was driven by the answering 

O.P. No. 1  on the very day of the alleged accident with great and care 

and caution and within the limited speed being plied by complying all the 

terms and conditions as stated in the policy but unfortunately the accident 

took place due to rash and negligent driving act of the claimant. The 

answering O.P. at least submitted if the claimant be entitled for any 

compensation  in that event such compensation should be paid by the 

insurer i.e. United India Insurance Co. Ltd.  because the alleged accident 

of the said vehicle NO. AS-12H/0789 was duly insured with the said 

insurance company vide policy No. 130781/31/01/00000470 with effect 

from 18.05.2013 to 17.05.2014 and  duly registered in the name of the 

O.P. No. 2 . Hence, praying for dismissed the claim petition.  

 

   

  The WS filed by  O.P. 3 United  India Insurance  Co. Ltd. 

contesting and controverting all the averment made in the claim petition 

stating inter-alia that  the claim is not maintainable  in present form, there 

is no cause of action of the claim petition. The answering O.P.3 further 

submitted that the liability of the answering O.P. if any, will always be 

subject to terms and conditions of the policy of Insurance, the provision of 

the Motor Vehicle Act, 1988 and the Rules framed there under with 

amendments from time to time. The answering O.P. does not admit and 

denies all the allegations made in the petition and the petitioner is put to 

strict proof  of all the allegations except those, which are specifically 
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admitted there under. The answering O.P.  submitted that the driver Md. 

Jakir Hussain, of the alleged offending vehicle was not holding a valid and 

effective D/L at the time of the accident. The owner handed over the 

vehicle  to an unlicensed driver and thereby contravened the provisions of 

the M.V.Act and the Rules framed there under for which this insurer gets 

absolved from any liability provided there was a valid policy. The 

answering O.P. further submitted that they have not yet been received 

any notice from the Thelamara P.S. U/S- 158(6) of the M.V.Act 1988. If 

the owner  or driver of the Motor cycle bearing NO. AS-12H/0789 fails to 

co-operate with the answering O.P. or non participate actively in the 

proceeding it will cause genuine apprehension in the mind of this O.P. that 

there is collusion between the claimant and the owner and driver , then 

that will obtain to this O.P. the protection available U/S- 170 of M.V. Act. 

The O.P. further denied that there is not aware that the injured is 65 years 

of age and used to earn a sum of Rs. 8,000/- P.M.  as a cultivator.  

 

  Under such circumstance  the O.P. 3 i.e. United India 

Insurance Co. Ltd.  praying for dismissed the claim petition. 

  

   Upon hearing of parties and pleadings following  issues were 

framed by my predecessor as follows: 

     Issues: 

1. Whether the claimant suffered injury due to motor vehicular 

accident of vehicle No. AS-12H/0789 ? 

2. Whether the claimant is/are entitled to any compensation as 

prayed for, if yes, from whom and what extent ? 

 

To substantiate the case the claimant has examined  two 

 witnesses including himself . 
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  Though the O.P. did not adduce any defence evidence but 

duly cross-examined  the claimant witnesses.  

 

  I have also heard argument put forwarded by the Ld. 

Counsel for both parties. 

 

Issue No. 1 

 

  The claimant Shri Baneswar Konch examined as CW-1 . He 

stated that on 06.12.2013 at about 2-30 P.M.  he was going to Thelamara 

riding by his bicycle and he was knocked down at No. 2 Patia Pukhuri on 

NH-52 by the  offending motor cycle drove by the  driver in  very rash and 

negligent manner endangering to the human life. As a result of such 

knocking down he fell down with his bicycle and sustained multiple 

grievous injuries to whole body especially right angle fracture injury and 

his bicycle also damaged totally.  Immediately after the accident he was 

shifted to KCH , Tezpur wherefrom he was admitted to Skylark  Hospital 

Tezpur for better treatment  due to the injuries sustained in the aforesaid 

accident where he was as indoor patient . Therefore , he claim Rs. 

1,07,000/- only in different head as mentioned in his claim petition for the 

aforesaid injuries .  

 

  To substantiate the case he has exhibited the  following 

documents. 

 

  Ext. 1 is the certified copy of printed form of FIR dtd. 

7.12.2013.  

  Ext. 2 is the certified copy FIR lodged by his daughter Smti. 

Kiran Konch Das. 

  Ext. 3 is the certified copy charge sheet dtd. 29.3.14. 

  Ext. 4 is the certified copy of seizure list dtd. 6.12.13. 
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  Ext. 5  is the  certified copy of seizure list dtd. 10.12.2014. 

  Ext. 6 is certified copy of MVI report.  

  Ext. 7 is the certified copy of  bail bond of O.P. 1 dtd. 

2.1.2014 . 

  Ext. 8 is the discharge summary of Skylark Hospital & 

Research dtd. 11.12.2013. 

  Ext. 9 is the cash memo of KCH. 

  Ext. 10 ,11,12,13,14,15,16,17,18,19,20,21,22,23,24 are the 

cash memos of Skylark Medicos. 

  Ext. 25 is the cash memos of the Civil Medical Hall. 

  Ext. 26 and 27 are the cash Memos Mishita Medical . 

  Ext. 28 is the bill of Skylark Hospital & Research Centre. 

  Ext. 29 is the discharged certificate of KCH. 

  Ext. 30 is the Ex-ray report of Skylark Ex-ray Centre. 

  Ext. 31 ,32,33 are the clinical report of Megalab, Tezpur. 

  Ext. 34 is the Ex-ray report of KCH . 

  Ext. 35 is the prescription Skylark Hospital & Research 

Centre.  

  Ext.  36 is the certificate issued by the Gaon Burah where in 

his age was mentioned.  

  Ext. 37 is the income certificate issued by Circle Officer, 

Dhekiajuli Revenue Circle .  

 

   Though he has been exposed to long cross-examination but 

the evidence as to relevant time while he went  to Thelamara on his 

bicycle through NH-52 reached at No. 2 Patia Pukhuri the offending Motor 

cycle drove in rash and negligent manner knocked down from the back 

side. As a result he sustained severe grievous injury and also totally 

damaged his bicycle has remained unchallenged.  Similarly the document 

exhibited  by the claimant has also remained unchallenged.  
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  Supporting the evidence of claimant  the other  eye-witness 

Shri Upen Keot deposed that on 6.12.2013 at about 2-30 P.M. while the 

claimant was going to Thelamara by riding his own bicycle and reached 

near NH-52 at No. 2 Patia Pukhuri the offending bike drove  in rash and 

negligent manner knocked down from the back side. As a result the 

claimant  sustained severe grievous injury and also totally damaged his 

bicycle. Immediately after the accident the claimant was shifted  to KCH, 

Tezpur  and there from  he was admitted to Skylark Hospital for better 

treatment . 

 

  Though he has been exposed to long cross-examination and 

the evidence as to his presence at the place of occurrence has remained 

unshaken. Rather he admitted that  the motor cycle  was riding by the 

rider in excessive speed. After the accident he send the claimant to Tezpur 

Hospital.  

 

  On perusal of the evidence statement the aforesaid witness 

it appears  that the CW-2 , the eye-witness has supported the evidence of 

claimant as CW-1. Their statement are corroborated each other. The 

evidence of court  witness  are also corroborated with the fact of the  

claim petition.  There is nothing to disbelieve upon the evidence of the 

said two witnesses. Besides, their evidence are also corroborated with the 

Ext. 1, 2 and 3 . Ext. 3  charge sheet filed by the Thelamara P.S. against 

the Md. Jakir Hussain U/S- 279/338/427 of the IPC. 

 

  In considering the evidence of the claimant and fact of the 

case I have come to conclusion that on 6.12.2013 at about 2-30 P.M. 

while the claimant was going to Thelamara by riding his own bicycle the 

rider of the offending Motor cycle in rash and negligent manner knocked 

him down from the back side.  As a result he fell down with his bicycle 
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and he sustained multiple grievous injury upon  his whole body and also 

bicycle totally damaged. Accordingly, issue No. 1 is decided affirmatively.  

 

Issue No. 2. 

 

  It has already decided in issue No. 1   that due to rash and 

negligent riding of the rider of the aforesaid motor cycle bearing 

registration N o. AS-12E/0789  the said accident took place.   

 

  It has been held In Minu Ben Mehta –Versus- Balakrishna 

Narayan ( Supra ) , the Hon’ble  Apex court held that “ in the case of 

motor accident, the owner is liable for negligence and on prove of 

vicarious liability for the act of his servant or proof of negligence is 

necessary and before the owner and insurer company could be  held to be 

liable for the payment of compensation in a motor accident case. “ 

 

  The claim petition, the evidence of claimant as well as 

seizure list particularly Ext. 5  shows that  the aforesaid offending vehicle 

bearing registration No. AS-12H0789 was duly insured with United India 

Insurance Co. Ltd.  vide policy No. 130781/31/13/01/00000470 valid from 

18.5.2013 to 17.5.2014 . The  accident took place on 6.12.2013 . So,  at 

the time of accident the insurance policy of the offending vehicle was 

valid. Therefore, whatever compensation may be awarded that has to be 

indemnified by the O.P. 3 i.e. United India Insurance Co. Ltd.  

  

  Now, question come, as to what will be the just  and 

reasonable amount to compensate the claimant. On perusal of the 

claimant it appears that the claimant filed this case  for compensation of 

Rs. 1,07,000/- . In claim petition and the evidence  he stated that  after 

the accident  he sustained multiple grievous injury upon his whole body 

specifically  right angle fracture injury and his bicycle was also totally 
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damaged.  Ext. 29 discharged certificate issued by KCH , Tezpur shows 

that he was admitted there on 6.12.2013 for severe pain in angle joint and 

he was referred to GMCH, Guwahati. Ext. 30 is the X-ray report of Skylark  

X-ray Centre shows that he was suffering from fracture injury .  Ext. 8  

discharge summary issued by Slylark Hospital  & Research Centre  he was 

admitted on 6.12.2013 and discharged on 11.122013   shows that he has 

been taken treatment as a indoor patient for 5 days. Ext. 31,32,33, 34, 35 

are nothing but prescription and advice slip. These are the documents, 

which shows that he has been suffering from fracture injury, according to 

U/S- 320 of IPC  . Therefore, we can easily sum up that  the claimant was 

suffering from fracture injury only. Though the claimant stated that he has 

been continuously taken treatment  from the date of accident till the filing  

of the case but he has failed to show such documents  to show as to 

continuous treatment. Whatever it may be, from the  aforesaid documents we 

can come to conclusion that the claimant suffered pain and injury.  It may be 

mentioned that due to accident the claimant has not suffered any fracture   

injury or any form of injury leading him to permanent disability. However, from  

the documents available in the record we can presume  that in the 

accident he has been sustained severe injury . So, this  case is taken  

consideration for compensation  of  severe  injury but not for 

compensation of any permanent disability. 

    

         Accordingly, the guideline provided by the Hon’ble Supreme 

Court in Raj Kumar -Vs- Ajay Kumar decided on 10-10-2011 vide Manu / 

SC / 1018 / 2010, the general principle for computation of compensation 

of injury case can be adopted here as follows : 

 

  In regard to pecuniary damages i.e. General damage, in the claim 

petition, and also the evidence of claimant is  that he has been continuously 

taken  treatment from the date of accident till the date of filing of the case. 

Stereo type evidence of claimant is also such but there is no any documentary 
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evidence adduced by claimant to show as to his period of treatment as stated  in 

claim petition. Though in absence of such evidence we cannot held that he has 

been taken treatment  from the date of accident till the filing of the claim 

petition. Neither he has proved that he has been taken treatment continuously 

for  ailment of any physical disability . The claimant has produced some cash 

memos amounting to Rs. 37,251/- . 

 

  It has already stated that the claimant claimed that he has been 

continuously taken treatment from the date of accident till the  filing of the case. 

But claimant has failed to substantiate plea by giving  believable evidence. 

However, from the  injury sustained in the accident as shown by the documents 

we can presume  that he has been  continuously taken treatment for one month 

and also taken rest for another one month.  

 

  The claimant stated that his monthly income of RS. 8,000/- per 

month . The claimant has exhibited one document as to show  his income issued 

by Circle Officer, Dhekiajuli Revenue Circle, his family annual income  

approximately Rs. 80,000/- but the said certificate is silent as to the member 

constituted  of his family.  Ext. 37 does not show about the specific income of 

the claimant it shows that only the family income of the claimant. Whatever it 

may be an able bodied man of 65 years he can easily earn of Rs. 6,000/-. Since 

there is no  any evidence  to prior to the accident he was physically disablement 

to earn anything. Therefore, he lost of income may be assessed to Rs. 6,000/- X 

2 = Rs. 12,000/- . 

 

  In considering the  gravity of the injury we can presume that  the 

claimant was definitely   attended by one attendance during the period of 

treatment. So, Rs. 3,000/-X 2 = Rs. 6,000/-  may be awarded as a cost of 

attendance . As a cost of transportation Rs. 5,000/- is awarded. For future 

treatment , nourishment ,  special diet   etc.  an amount to RS. 5,000/-  may be 

awarded.For the damage of bicycle we can award Rs. 2,000/-. So, total 

pecuniary damage comes to Rs. 37,251- + Rs. 12,000/- + Rs. 6,000/- +Rs. 

5,000/-+ Rs. 5,000/- + Rs. 2,000/-  = Rs.67,251/- .  
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  In regard to non pecuniary damage, the claimant has 

suffered definitely pain and suffering at the age of 65 years due to 

accident . So, an amount of Rs. 10,000/-  is awarded as pain and suffering 

and another amount of Rs. 5,000/- is also awarded for loss of amenities. 

 

  Therefore, total damage comes to ( pecuniary and non 

pecuniary damage  ) Rs.67,251 /- + Rs.10,000/- + Rs.5,000/- = Rs. 

82,251/- ( Rupees eighty two thousand two hundred fifty one  ) only.  

 

         O R D E R 

      

  In the result, the claim petition is allowed, awarding Rs. 82,251/- 

( Rupees eighty two thousand  hundred fifty one) only  with interest thereon 

@ 6 % per annum from the date of filling of the case   , i.e. on 27.01.2015 till 

full and final realisation. The OP No. 3 The New India Assurance  Company Ltd. , 

Tezpur  Branch is directed to make payment of the aforesaid amount within a 

period of 30 days from the date of receipt of order by way of account payee 

cheque  in the name of claimant. Failing which, the OP No. 3 i.e. The United  

India Insurance   Company Ltd. , Tezpur Branch  shall be liable to pay future 

interest at the same rate from the date of filing of the case    i.e 27.01.2015  till 

full and final realisation.   

 

Given under my hand and seal on this 18th day of May, 2016. 

 

 

( A. K. Borah ) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur :: Tezpur 

 

 

 

 


